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TARIX
UDK: 28(092) DOI: 10.56292/SJFSU/vol28 iss3/a15

AHAIU3 HAYYHbIX UCCNEQOBAHWUI MO MYCYNTIbMAHCKOMY MPABY B EBPOMNE
(XVIII-XXI)

YEVROPADA ISLOM HUQUQI BO‘YICHA ILMIY TADQIQOTLAR TAHLILI
(XVIII-XXI)

ANALYSIS OF SCIENTIFIC RESEARCH ON ISLAMIC LAW IN EUROPE
(XVIII-XXI)

Sarsenbayev Azat Bisenbayevich', Turambetov Nurilla Keunimjayevich?

1 Sarsenbayev Azat Bisenbayevich — Wccneposatens CTtambynbCcKoro yHuBepcuteTta
(Typumsi).
2 Turambetov Nurilla Keunimjayevich — npenogasatens kadegpbl «HOHECKO no

CPaBHUTENBHOMY W3YYEHMIO MUPOBbLIX PENUINA ”
penvrmosegeHne»  MexgyHapoOAHOW  MCIaMCKOn
akageMuu YsbekucraHa.

AHHOMauyus

U3yyeHue 80CMOYHbBIX Kyrbmyp esponelckumu eocmokosedamu rpuHumano ecé bonee dhuronoeuyeckoe
HanpasneHue, uzbezaswee 0606weHul 6 nonb3y Oemanu3dayuu u chakmorsnoauu. Hecmompsi Ha pasHble MPUYUHbI
BO3HUKHOBEHUSI B80CIMOKOBEOEHUSI 3MO Hayka cryxuna K e3aumoobozaweHuro yusunu3ayul. Hapsdy c Opyaumu
ompacrisiMu 80CIMOKO8eOeHUsI pa3gueaemcsi U ucramosedeHue, Hadyarno (hopMUpOBaHUsi KOMOpPO20 OMHOCUMCS K
cepeduHe XIX 8. Cpedu ucramcKkux Hayk ocoboe 8HUMaHue ydernsgemcs U3y4yeHUuro UcnamMcKo2o npasa.

B 0aHHol cmambse paccmampugaemcsi 80MpoChl 3apoXXOeHUs U pa3sumusi uccriedosaHull no MycynbMaHCKOMY
npasy e Espone. A makxe aHanu3dupytomcsi nooxolbl y4eHbIX 80CMOK08ed08 M0 U3Y4YEeHUK UCIIaMCKOo20 rpasa 8
Esporie.

Annotatsiya

G‘arb tadgqiqotchilari tomonidan Sharq madaniyatini o‘rganish asosan tillarni tadqiq etish yo‘nalishida bo‘ldi.
Shargshunoslikning ko'plab yo‘nalishlari qatorida islomshunoslik ham rivojlandi hamda bu jarayon shakllanishining
boshlanishi XIX asr o‘rtalariga to‘qg'ri keladi. Islom ilmlari ichida islom huquqini o‘rganishga alohida e’tibor berilgan.

Ushbu maqolada Yevropada islom huquqi bo‘yicha olib borilgan tadqiqotlar o‘rganilib, bu sohada klassik manba
sifatida qaraladigan ilk asarlar va undagi asosiy g‘oyalar tahlil etildi. Shuningdek, sharqshunos olimlarning Yevropada
islom huquqini o‘’rganishga bo‘lgan yondashuvlari tahlil gilinadi.

Absrtact

The study of Eastern cultures by European Orientalists took an increasingly philological direction, avoiding
generalizations in favor of detail and factuality. Despite the different reasons for the emergence of Oriental studies, this
science served to the mutual enrichment of civilizations. Along with other branches of Oriental studies, Islamic studies
has also being developed, the beginning of the formation of which dates back to the middle of the 19th century. Among
the Islamic sciences, special attention is paid to the study of Islamic law.

This article discusses the origin and development of research on Islamic law in Europe. It also analyzes the
approaches of orientalists to the study of Islamic law in Europe.

Kalit so‘zlar: sharqshunos, G'arb, Yaqin Sharq, sinov davri, Jazoir, kelib chiqish tarixi, mustamlaka boshqaruvi.

Knroyeeble cnoea: eocmokosed, 3anad, bnuxHul Bocmok, ucrbimamernbHbIl CPOK, AImKup, UCmopusi
3ap0oXx0eHUSl, KoJIoOHUaIbHasi adMuHuUcCmpauusl.

Key words: orientalist, West, Middle East, trial period, Algeria, history of origin, colonial administration.

BBEOEHUE (KIRISH /INTRODUCTION). /icnamckoe npaBoBefeHue SBASIETCA O4HON M3
cambIX paHHMX W Haubonee pas3BUTON oOTpacnbld BocTokoBedeHusi. OB6WnpHOe n3ydeHune
ncramckoro npaea 3anagHblMUM YYEeHbIMU Havarnocb BO BPEMS €BPOMEWVCKOM KOMOHMarbHOM
3KCMaHCWM N COBPEMEHHasA AMCUMINIIMHA «MCaMcKoe rnpaBoy» crioxurnack B cepeauHe XIX Beka. B
3TOT Nepuop BOCTOKOBEAbI-MCTOPUKN NPOU3BENN CBOW rMaBHble paboTbl, KOTOpble chopMmnpoBanu
nepBble Hay4YHble NpeacTaBneHns 0 MyCyribMaHCKOM Mpase Ha 3anage.

MHorvne BocTokoBeabl Bbinn uctopmkamu, dunocodamu, dunonoramm U cneynanucTamm
MO BOCTOYHbIM A3blkaM. BOMbLWMHCTBO M3 HUX, Kak PpaHcya-Mapu Apya (BonbTep, 1694-1778),
Mmmanynn Kaut (1724-1804 rr.) v Oasug KOm (1711-1776 IT.) MMENn OrpoMHOE BIMSIHME Ha
3anagHylo Mbicnb. B obnactm ucnamosegeHus ux TpyAbl HanpaBreHbl Ha XW3HeonucaHue
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npopoka Myxammaga u wuctopuio ucnama. [locTeneHHO 3Ta TeHAeHUMs W3MeHunacb, U
BOCTOKOBEAbl Hayanu u3yyaTb MyCynbMaHCkMe obuliectBa M KX 3aKOHbl. YTOObI MOHATbL, YTO
npeactaesnsieT cobol ncnamckoe npaBo, YYEHbIe M3ydanu UCTOPUIO NMPOUCXOXOEHUA MCNAaMCKOro
npasa.

JINTEPATYPA U METOOOJNIONNA (ADABIYOTLAR TAHLILI VA METODOLOGIYA
IMETHODS). Hay4Hble uccnegoBaHus 3anafgHblX Y4YeHbIX MO MCMaMCKOMY Mpasy Monyyvnu
LUMPOKYIO MNOMynaApHOCTb. B3rnsabl yyeHbix 3anaga no UCTOPUYECKOMY PasBUTMIO MCNAMCKOro
npasa nopoaunu BypHble AUCKyccun cpeaun yyeHblx mupa. O4HM y4YeHble BbICOKO OLEHWnU Mo
AOCTOMHCTBY BKIag B UCTOPUIO paHHEro MycyribMaHCKoro npasa Ha 3anage. Ho BmecTe ¢ aTum
ApYyrue y4eHble He cOornacunucb C B3rNsgamn, U UX BbiBOAbI U MAEW, U3NOXEHHbIE B Hay4HbIX
paboTax, nogBeprrimcb pe3kon Kputuke. B xoge nccnegoBaHmsa gaHHoW TeMbl Obinv onpegenexsl,
YyTO Takue ydveHble kak MaTtpucusa KpoyH, xaHn [xkaHoc, Dxyaut BerHep Pomuun, Pené [aswua,
Hoan XK. KoyncoH Beccen ®uumkepanen, Benvn Xannak u Xapaneg MOT3KUHE 3aHMManucb
N3y4yeHnem 3TON TeMbI.

PE3YJIbTATDI (NATIJALAR IRESULTS). 3anagHblix uccnepoBartenemn no
mycynbmaHckomy npasy ¢ XVIII no XIX BB. yCrnoBHO MOXHO pa3genuTb Ha gsa Ttuna. OgHu
noaxoounum K MU3y4YeHU0 WCNaMCKOro npaBa C MNO3MUMA  KOMOHWANbHOrO MPOHUKHOBEHUS W
YKPEMNmeHnss CBOEero rocrnofctsa B KOMOHWUAX, a Apyrue nbiTanucb C Hay4HOW TOYKM 3peHus
pacKpbITb CyTb UCNAMCKOro npasa.

KonoHwnanucTel Ang Toro, YTobbl YCTaHOBUTL CBOK BMacTb HA CYOKOHTUHEHTE, NEPEBOAMUIIM
N UHTEpnpeTUpoBanu UcramMmckme npaBoBble HOPMbI. OTa TeHOEeHUUSA cTana HasblBaTbCA B Hayke
Kak «[lpakTuyeckoe BOCTOKOBeOEHUE», T.e. MPUCBOEHWE PENUIMO3HbLIX MPAaBOBbIX TEKCTOB U
NCNONb30BaHME WCMAMCKUX 3aKOHOB AN Toro, 4to Obl YCTAHOBUTb CBOK BfacTb B CBOMX
KONoHMAX. OTO TeHAeHunsa Habnoganacb NoYTM BO BCEX KOMOHMAX cTpaH EBponbl. B yacTHocTw,
dopaHUy3CKMe 3akoHbl peanusyrotca B Amkumpe, Manamsma HaxoguTcst nog nopTyranbCKum U
ronnaH4ckum rocnoacTeoM, Lapckas Poccusa yctaHoBmna cBol KOHTponb Hag CpegHen Asuven m
GpuTaHckoe npaeneHne NnpoBognTca Ha MHOMNCKOM CYOKOHTUHEHTE.

KonoHwanbHas agMWHUCTpaUMs pelumria KOHCTUTYUMOHHYK cyabby CBOUX KOMOHWA, W
eBpOornenckoe npaBo PerynupoBarno BCe BaXHble KOMMepYeckne caenkn. XOTS MeCTHble 3aKOHbI
TOXE COCYLLEeCTBOBANM B KOSMOHMAsbHbIX CTpaHaxX, HO OHW TOMbKO CRYXUNu ana obecneveHus
KOMOHMAanbHOro rocnoacTtea. 3akoHbl ObiMM UCNONb30BaHbl AN OTPaXKEHWs1 KONOHMarbHOM
03aboyeHHOCTU. B cBoem Tpyde «B nouckax MCTOKOB wnu AokTpuHbl» (Quest for Origins or
Doctrine, 2003) Xannak obHapyxuBaeT CBA3b MeXAy €BPONEenCcKMM KONOHManm3MoM U pPOCTOM
3anagHoro nHTepeca K U3y4yeHuo BO3HUKHOBEHUS U paHHEro pasBUTUA B UCNAaMCKOM npase.

YyeHble-BocTokoBeabl, kKak [hkoH CtpocoH [1:10], Mankn AHgepcoH [2:26] n AnekcaHgp
MoppucoH [3:619], 3aTparMBalOT BOMPOC «MNPUKNALHOrO BOCTOKOBEOEHUS» B CBOMX Hay4HbIX
pabotax. B uactHoctu, k. CTpOCOH ckasan, 4YTO 9TOT BMO BOCTOKOBEAEHMS 3acnyxusan
He3HaunTenbHoe BHMMaHue nuccrnegosaTenen.

Mpodbeccop Hotp-Adamckoro yHuBepcuteTa (ropog CayTt-bena, wrtat WMugmana, CLUA)
N6parum Myca yTBepxaaeT, 4TO CyLWeCTBYET 3Ha4YMTENbHOE COBMadeHe B NOAXOAE U3YYEHUS U
MEeTOAOMNOMMN MCNaMcKoro npasa Mexay MYyCyrnbMaHCKMMU MpaBoBeJaMu W BOCTOKOBeOaMW.
MycynbmaHckue npaBoBedbl U MOLEPHUCTbI B KOSIOHU3UPOBAHHBLIX MYCYNbMaHCKUX CTpaHax
coTpygHuMyanu ¢ KosioHu3aTopamu AN OCYLLEeCTBREHUs pasfnyHbiX hOpM MCNamMCcKOro npasa.
Mepennetanucbk Hacneame o6oMX KONOHN3ATOPOB M KONIOHU3MPOBAHHbIX [4:7].

OTN KOMoOHMWarnbHble agMUWHUCTPaATOPbl OCBOMIM BOCTOYHbIE A3bIKM ONS NepeBOogYECKUX
uenen. B yactHoctu, Yapne3 MNamunbToH (1876-1961) nepesen «Xuposa»[5:65] ¢ nepcuackoro B
1791 r., KoTopbln MpefdHasHayancd Ans O3HAKOMMNEHUSs1 KOMOHWanbLHOW agMuUHUCTpauun C
penurner n 6bITOM MycyrbMaH C Uenblo 6onee apeKTUBHOIO ynpaBneHus UMK, No3TOMYy B
aHrNUNCKOe U3fgaHne COMMHEeHUs He BOLLMY pasgenbl, kacarwmuecs putyanbHbIX 06psaoB, nepeble
YyeTblpe pasgena, kacawwmnecs OMOBEHMS, MOMUTBbI, NOCTa U NanoMHU4YecTBa. A Takke YUnbsm
IbkoHC (1746-1794) — GpuTaHcknii bmnonor-BOCTOKOBEA, OCHOBaTeNb «A3maTckoro obuiecTBar
(The Asiatic Society) nepesen Cupaxnax [6:7], bannun «koguduumposan «COOPHUK
MaromeTaHckoro npasa» W nepesen «Capan anb-icnam». Bce 3Tm BocTokoBedbl Obinn
KONOHManbHbIMM agMUHUCTpaTopamn n pabotanu Hag cBogamu 3akoHoB. [MpaBoBas cuctema
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3aHUMana LeHTpanbHoe MecTo Bo BpeMsi bpuTaHckoro npasnexHus B MiHamm, obecnednBas OCHOBY
ANA aKTUMBHOIO KOHTPONS Hag cydamMu U rpaxaaHckonm agMuHucTpaumen. lNMepeBon vcnamckmx
TEKCTOB B MepByl o4vepedb Obin npegHasHayeH Ha yaaneHusa $asblkoBoro 6apbepa ang
KOMOHMarbHbIX YUHOBHUKOB, a TaK e 4TO Obl paccesaTb TymaH Mexay 6pUTaHCKUMU U MECTHbIMU
3aKkoHamu.

Ta e camaga TeHOeHumMsa Habnoganacb BO BpeMsi dpaHLy3CKOW KOSTOHMANbHON 3KCNaHCum
B Amxunpe, TyHuce n Mapokko, rae BOCTOKOBEAAMU MeECTHble 3aKOHbl WHOPUPOBAarUCh.
KonoHuankeHble BOCTOKOBeAbl CTaBWUMWM CBOW 3aKOHbI Bbllle, YeM MeCTHble 3akoHbl [7:36]. B
yactHoct, B Amxkmpe B XIX cTonetuu, paHuy3CkMe KONOHManbHble  YMHOBHMKMK
pecTpyKTypupoBanu LWapmuaTCcKylo NpaBoOBYH CUCTEMY NS CO34aHUA aKTUBHOMO KOMMEPYECKOro
pblHKa B CTpaHe C GraronpusaTHbIMW MOCNEACTBMAMM LNsi KOMOHManbHbIX NpegnpuHumartenen
[8:535]. KonoHnanbHOe NpaBuTENbCTBO BBENO HOBbIE 3aKOHOAATESbHbIE CXEMbI, U ddpaHLy3CKue
IOPUCTbl Hayanu usnaraTb pasfnuyHble OCOBEHHOCTUM WCraMCKoro npasa, NpefocTaBnsoLlme
onpefeneHHole npusunerun kKonoHwanuctam. Kak oTmevaeT [asug [loyspc, dpaHuysckue
y4yeHble-BOCTOKOBebl NEePeopueHTUpoBann UCNamMckMe 3akoHbl Tak, YTO OHM Haxoaunucb B
rapMoOHuM ¢ ppaHLy3CKMMN NpaBOBbIMU KOHUenuuamu [8:543].

A BTOpas rpynna y4eHblX He ObiMM KOMOHManNbHbIMM agMUHUCTPATOpamMu, MO3TOMY
NPMMEHEHME W OCYLLECTBIIEHME 3aKOHOB He Obino ux rnaBHon uenbto. OHWM  3aHMManuch
N3y4yeHmemM UCTOpUM 3apOXAeHUs U pasBUTUS MCIIaMCKOro npasa. HekoTopble U3 HUX O6BEKTUBHO
OTHOCUIIUCb K W3YYEeHUIO UCIIaMCKOro npasa, a Apyrue nbiTanucb No3vUMOHUPOBaTb MCNamcKoe
NpaBo Kak 3aMMCTBOBaHHY0, OeULNTHYIO NpaBoBYyk0 cucTteMy. Bonpoc o BnusiHUM 3apybexHbiX
3aKOHOB Ha McramMckoe npaBo cTarn OTNPaBHOW TOYKOW B UCCNeaoBaHMAX 3anadHblX BOCTOKOBE40B
B M3yYEHUN UCTOPUN NPOUCXOXOEHNSA MYCyNbMaHCKOro npasa. BoctokoBeabl He BbINKU cornacHbl ¢
MYCYNbMaHCKON TPaguULWMOHHOW Bepcuen Mo UCTOKaM ucnamckoro npasa. BmecTo aToro oHwu
npenogHoCUNN anbTepHaTUBHLIA BapuaHT O MPOUCXOXAEHUN WCIaMCKOro rnpasa. YyeHble-
BOCTOKOBEbl B OCHOBHOM ObINN UCTOpUKaMU 1 uronoraMmu, 1 OHW CTaparnucb NOHATb KynbTypy
MYCYyIbMaHCKMX 0BLLECTB 1 UccrneaoBaTb MCTOPUIO UCIIAaMCKOro npasa.

Beoywmmmn knaccmyeckumm e€BpOnencKMMM BOCTOKOBEAaMM MO MYCYNbMaHCKOMY MpaBy
6binn Urnay Monbauvep (1850-1921), Wosed Laxt (1902-1969) koTopble 3anoXunu nepsbie
OCHOBbI B M3y4yeHUn ncnamckoro npasa B Espone. [1o HUX Toxe BbINKU y4yeHble-BOCTOKOBEbI, Kak
AppvwaaH PanaHg (1676-1718), LWengoH Amoca (1835-1886), 3aTpoHyBLUME HEKOTOpblE acrnekTbl
ucnamckoro npasa. B w4actHocTM, A. PanaHg cuyuTaetca nepBbiM  3anagHblM - YYeHbIM,
NpOBOAMBLUMM CpaBHEHME PUMCKOro npasa ¢ ucriamckum. OH yTBepXdaeT, YTO pUMCKoe npaBo
MOrfo MoBMUATbL Ha MycyrnbMaHckoe npaeo [10:6]. U Tak ke ero nocrneposatens LWenaoH Amoca
(1835-1886) yTBEepxxagaeT, YTO UCNaMCcKoe NpaBo UCXOAUT OT PUMCKOTO.

OpgHa wu3 nepBbiIX HayyHbIX paboT nNo ucnamckoMmy npaBy npuHagnexut WrHauy
Monbgumepy. Ero kHura «BBegeHve B mcnamckyto Teonormto n npaso» (Introduction to Islamic
Theology and Law), nsgaHHasa B 1910 rogy, 6bina nepBon Hay4yHOW AUCKyCCMEWN MO yCyn Yyrb-
dukxy Ha 3anage. A B OpyroM CBOEW KHure «MyxammegnaHckme unccrnegoBaHusI»
(Muhammedanische Studien) (1890) lNonbguMep NOAHAN CNOPHbLIE BOMPOCHI MO NUTepaTypem
XagucoB Kak WUCTOYHUKY MYyCyrnbMaHcKoro npaea. W. lonbauuep nepecmoTpen MycynbMaHCcKue
npegaHva (CyHHy) n cosgan Teopuio O npoucxoxaeHumn xagucos. W. Monbguuep cyuTaeT, vto
fonbllaa 4acTtb XagucoB OTHOcUTCA He ko BpemeHu Myxammaga (VI Bek), a cosgaBanucb B
TeyeHne [ByX nMepBbIX cTOnNeTUn cyuwectsoBaHusa ucnama (VII-IX Beka). Takke B cBoem
3HameHuToMm Tpyae «Vorlesungen uber den Islam» oH yTBepXaaeT, YTO BNUSIHUE PUMCKOrO npasa
Ha NpaBOBYI CMCTEMY Mcnama siBnsietcsa odesBugHom cbaktom[11:4]. OH cumuTan, 4To B Nepuog
3apoXOeHNa MyCyNbMaHCKOro npaea, paHHWe puUCTbl AN pa3paboTkM HOBOW CUCTEMbI npasa
ncnonb3oBanu rotoBblI MHCTUTYT PUMCKOro npasa. boree Toro, OH NoAKpennsan CBOK MO3ULMI0
TeM aprymeHTtoMm, 4To B nepuod npasneHus A66acuackmx xanudgos, KOTOpble MNOOLLPSNN
nepeBobl ApPEBHErpeyvecknx 1 ApeBHEPUMCKUX TPyaoB Mo ourocodun, npaBoBble Tpyabl TakkKe
Mornn ObITb B uXx u4ucne. [logHATble BOMPOCbI OCHOBATENEM COBPEMEHHbLIX WCIaMCKUX
uccnegosaHun B EBpone W. lNonbauuepa no xagucam M UCTOKaM MCNaMCKOro npaea crtanm
OCHOBOW B JallbHENLLNX UCCeaoBaHUSAX BOCTOKOBEOOB.
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HayuHble B3rnagbl W. MNonbguvepa no ncnamckomMy npasy B JanbHENLEM MOAYyYnMnn ceoe
pa3BuTMe B paboTax HemeLKoro BoctokoBeada Moseda Lllaxta. B 4acTHOCTM B ABYX €ro OCHOBHBbIX
pabotax «[llpoucxoxaeHve maromeTaHckow topucnpyaeHummn» (The Origins of Muhammadan
Jurisprudence) u «BsepgeHve B ucnamckoe npaso» (Introduction to Islamic Law) wnanaratoTcs
OCHOBHbIE ero naeu u B3rnsabl 0 NPOUCXOXAEHUN MYCYIIbMAHCKOro npasa, KOTopblM NOCBSALEeHa
cnepyoLlas rraea.

BugHbil eBponenckuin  ydeHbln No  MycyrnbMaHcKomy npaBy Beccen duumgxepansg
KPUTUKYEeT TpyObl paHHUX 3anagHblX yYeHbIX M yTBepXAaeT, YTO OHW MPUMEHSNN HeHayyHble
MeToAdbl UccrefoBaHus, YTobbl AoKasaTb CBOE MHEHWe W NoadepxaTb CBOW MpennosoXeHus
[12:1]. Puupxkepanbn roBopuT, 4YTO LWapuaT KOpeHHbIM 06pa3oM OoTnM4aeTcss no CBOeMy
XapakTepy OT PUMCKOro fpaBa, TO €CTb OH SBMSeTCA 3aKOHOM OOXbWM, a pUMMCKOe npaBo
ABNSAETCH YEeNOBEYECKNM 3aKOHOM.

Benbrunckuin BoctokoBen AHpu JlammeHc (1862-1937), aBTop paboT No MCTOpUK paHHEro
ncnama, uctopuu, reorpacpmm n atHorpacpmm OpesHen Apasun, apabekon nutepatypsl VII-VIII BB.
[13:42], 6bIn CTOPOHHMKOM MHeHMs [onbgumepa o BAUSIHUM PUMCKOro fnpaBa Ha npaBoOBedeHue
ncnama. CornacHo JlammeHcy, anemMeHTbl, 3aMMCTBOBaHHbIE OT MHOCTPAHHbLIX MCTOYHWUKOB, Gblnn
He TOMbKO NOXHO npunucaHbl [popoky M ero cnoaBWXHWKaM NOcpeacTBoM hanbcudukaumnm
XaAWCoB, HO OHW Takke MOMHOCTbI0 acCUMUNMPOBANUCb B MyCyflbMaHCKoe npaBo, co3adaBas
BrneyatneHve, OyaATo mcnamckoe npaBo ObiNO MepBOHayanbHOM W MNOASIMHHOW OpUAMYECKON
Tpaguunen.

BugHbin 6putaHcknin yueHblin-soctokoBeq asng Camyun Mapronuyc (1858-1940) B cBOMX
paboTax nogaepxvBaeT UAek, YTO MyCyfibMaHCKoe Npaso - nogpaxaHue ApyruMm cuctemam.

Matpucua KpoyH (1945-2015), cneunannct no paHHen UCTopun ucnama, yTeepxagaet, 4To
naen o cxoacTBe MCNAMCKOro npaBa C PUMCKUM ObiNn HEeyAaYHbIMU U AOMMKHbI OblTb OTBEPrHYTHI
KaKk OCHOBaHHble Ha HegocTaTouvHOM ucTopudeckon 6ase. B kavectBe anbTepHaTuBbl, KpoyH
BblBUHYIIa HOBYIO TEOPUIO, B KOTOPOW BAIUSIHWE PUMCKOrO NpaBa He OTBepraeTcsl, HO oTBepraeTca
KaHan nepegadn pyUMCKOro npaBa MycCynbMaHCKUM topucTam. 1o eé MHEeHUIo, pyMMcKoe NpaBo He
MOFfI0 MPSIMO NOBMWATb Ha MYCYNbMaHCKOE MpaBo, TaK Kak K MOMEHTY MnpaBfeHusi MyCyfibMaH,
OHO nepecTano AencreoBaTtb Ha Tepputopun Busantun. Ho KpoyH cumtana, 4to nepegada sce-
Taku COCTOSANOCh, U KaHaNoM Ans Takon nepefadn NOCryXuro MecTHoe Unv fMpoBUHLManbHoe
npaBo, KOTOpPOEe CyLLEeCTBOBaNo Ha MOMEHT 3aBOeBaHUsS Ha Tepputopun MNanectuHbl, U KOTOPbIM
ObIno nygerckoe npaeo.

lMpooeMoHCcTpMpoBana oHa 3TO Yepes3 aHanu3 MHCTUTYTa naTtpoHaTa, KOTopbIn Gbif OYeHb
pacnpoCcTpaHeH Ha 3ape BO3HWKHOBEHMS MyCyribMaHCKoro xanudgara. CornacHo 3TOMy UHCTUTYTY,
He-MyCyrnbMaHWH, XXenasLUWin NPUHATL UCnam, He MOr MPOCTO ero NPUHATL, a JOMKEH Obin NPONTU
ncnbiTaTenNbHbIn  CPOK. McnbiTaTeNbHbIN CPOK OH MPOXOAMN B onpegerieHHoMm apabckom
MYCYNbMaHCKOM MNfeMeHN, KOTopoe eMy [aBaro HOBOE MyCyfbMaHCKOe WMS, U KOTopoe
admHUpoBanoCcb C HAM OO KOHUA XM3HW. B 9TOT MpoOMeEXyTO4YHbIN Mepuon ero HasbiBanu
MaBanu, 1 oH 6bin NpMBA3aH K CBOEMY NaTPOHY, KOTOPbIN NO UCTEYEHUN ONpeaeneHHOro BpeMeHu
ocBoboxgan ero oT UcnbiTaTenbHOro Cpoka ¢ ycriosneM unum 6e3 ycnosus.

HecmoTps Ha TO, YTO 3TOT MHCTUTYT BbIN accoumnpoBaH ¢ OMenaackon ANHACTUEN U YXKE K
Hadany npaeneHus A6GGacmugckon guHacTum Obin OTMEHEeH, ero obcyxaeHue ewe [onro
npoaomkanocb B Kpyrax OpUCTOB. AHanuaupys Nosvumio MaBanu noyvTyv BO BCEX LUKOMax npasa
ncnama, MNMatpmuma KpoyH npuwna K BbiIBO4Y, YTO 3TO HE MOrNO ObiTb NPSIMbIM 3aMMCTBOBaHWEM
M3 PUMCKOro npasa, a nepewsno W3 [pYyrod CUCTeMbl, FAe 3TOT MHCTUTYT Obl HEMHOro
mMoanduumnpoBaH 1 npucnocobneH K Hyxgam bnwkHero Boctoka[14:55].

Opyron He MeHee M3BECTHbIN UCTOPUK M3 BeHrpunm [kaHu [kaHOC B CBOen cTaTbe O
30pOacTpPUMCKOM U MyCYribMaHCKOM MpaBe, CpaBHMBAas MNEPBOUCTOYHMKM 3TUX CUCTEM Mpasa,
npuvwen K BblBOAY, YTO 30pOacTpPUNCKOE NpaBo MNOYTU HE MOBAMUSNO Ha MyCyfibMaHCKoe NpaBo, Tak
Kak Mexgy HAMWU HET HU4ero obLero HM B MAEONOrMYECKOM U HU B CTPYKTYPHOM nnaHe[16:292].

BuaHbln eBponenckuin ydeHbld [xyaut BerHep PomHM nipeanpuHsna cpaBHUTENbHOE
nccnegoBaHWe MCMNamMcKoro W TanMmygudeckoro 3akoHa. OHa cpaBHMBaeT 4eTblpe KOPHSA
NCramMcKoro 1 TanMyaun4eckoro npasa u yTBepxaaeT nopasutenibHoe CxoAcTBO B 0O0OMX 3aKOHaXx,
KOTOpoe Hemnb3s HasBaTb coBrnageHueM. Kaxablh M3 9TUX KOPHEW UMeeT CBOM A3bIKOBble U
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KOHLenTyarnbHble aHanorn B eBpenckoM 3akoHe. CornacHo BbiBogam BerHep, cunbHoe CxoacTBO
Tanmyaun4eckoro 3akoHa Habnogaetca ¢ npasoson Teopuen Ladun. BerHep cpaBHMBaET veThbipe
NCTOYHMKa mcnamckoro npasa T.e. KopaHa, CyHHbl, WOXMbl U KnAacac C YeTblpbMSA OCHOBHbIMU
NCTOYHMKaMW TanMyamMyeckoro npaea, KotopbiMu aBnawTca Mukpa, MuwHbl, Xa-kon n Xekkec, u
yTBepXxJaeT MX CxXoAacTBo. AHanmsnpys Teopumn ydeHoro WMmama LWadumn, BerHep npuxogut K
BbIBOAY, YTO Ha pybexe IX Beka MHeHue LLladumn o 60XeCTBEHHOCTN CYHHbI OTHOCUTCS K YYEHUIO O
OOXEeCTBEHHOCTM YCTHOMO 3akoHa B Wygausme, Takum o6pas3oM, OHO 3aMMCTBOBAHO W3
Tanmyan4eckom rpucnpyaeHunn.

BugHbin eBponenckmii yyeHbin-soctokoBeq X. XK. JlnebecHn yTBepxgaeT, UTO eBpencKoe
npaBo Urpano BaXHy porib B HavanbHOM hopMupoBaHun ncriamckoro npasa [16:40].

®dpaHLUy3CKMA  YYEeHbIN-BOCTOKOBeA, OAWH U3 KpyMHeWWwux  cneynanuctos B
obnacTax cpaBHUTENbHOIO NpaBOBEAEHUS U lopuandeckon reorpacdum mupa Pené Hdasug (1906-
1990) npuobpen LWNpoKy M3BECTHOCTb 3a npegenammn PpaHumm 6narogaps cBoen MoHorpadum
«OcHOBHble NpaBoBble cUCTEMbl coBpeMeHHocTu» [17:30], nepeBeQEHHON Ha HEMELKUN,
aHIMUACKNA, WUCNAHCKUA, WUTanNbsSHCKUA, NOPTYranbCKUA, UHCKUINA, BEHIEepCKUN, Typeukui,
NEepPCUACKNA N KUTANCKUA A3blkn. B aTom Tpyae OH TwartenbHo m 6GecnpucTtpacTHO onucan
CyllecTBOBaBLUME HA TOT MOMEHT NPaBOBble CUCTEMbI U Aan UX OPUrMHANbLHYIO Kraccudukauuio,
KoTopas OCTaéTcs BeCbMa aBTOPUTETHOW B CPaBHUTENLHOM NpaBOBEAEHUM [0 HACTOALLEro
BpeMeHn. Takxke P. [daBug BrepBble Mpeasiokun MMeHOBaTb MPaBOBblE CUCTEMbI MuUpa —
npaBoBbIMW CEMbSIMU, rAe cucTema npegcrasnset cobon He BUONOrM4eckyo cBs3b, a OBLLHOCTL U
pOACTBO HOPM MpaBa, ucxoasuwee M3 obblvaes, Tpaamumi, HanMunsa obLMX NCTOYHUKOB Npasa. B
OCHOBE WCnamckoro npaea, kak yteepxgaet P. [aBua, B OCHOBE «MyCYNbMaHCKOW NpaBoBOM
CeMbW», NEXUT peiurng — ncnam, B KOTOPOW NpaBo ABMSETCA O4HOW U3 cocTasndaowmx. Mcnam,
paBHO Kak u nobas apyras penurus, co3gaeT 0cobbii AMOLMOHANbHbIAN PEXUM CyLLECTBOBAHNS
nogen B coumaneHon cpepe [17:26-27]. Hapsagy ¢ poMaHO-repMaHCKON U aHrno-amepukaHCKon
cuctemamn npasa P.JaBug BbigensetT MyCyrbMaHCKOEe MNpaBO Kak CaMOCTOSATENbHYH cuUcTemy
npasa. [MpakTudeckas gedatenbHocTb P.[laBnaa Bblpasurnacb, B 4WUCrie Npovero, B NOLrOTOBKe
NPOEKTOB AN Koaudmkauum rpakgaHCcKoro 3akoHogaTtenscrtea ddmonuun n Pyanabl. bnarogaps
AOCTYNHOCTW, MPOCTOTE U, B TO Xe BPeMs, OBCTOATENbHOCTU MU3NOXeHUs, kHura «OCHOBHble
npaBoBble CUCTEMbl COBPEMEHHOCTM» OCTaeTcs O4HUM K3 Hauboriee nonynspHbIX nocobui no
CpaBHUTENbHOMY NpaBy W Haubonee uMTUPYEMbIM W3 BCEX HAyYHbIX TPyAoB B obnactu
HOPUONYECKUX 3HAHUN.

Baanb B. Xannak (pogunca B 1955 rogy) sBnsercs BUAHBbIM YYEHbIM COBPEMEHHOCTU MO
ncrnamckomy npasy. B HacTosiwee Bpemss oH pabortaeT npodeccopoM kadenpbl BnwkHero
Boctoka, FOxxHon Asun n Adpukun B Konymbuinckom yHuBepcuteTe. B.Xannak cuntaercs segyLumm
yuyeHbiM B 06ractm ucnamckux npaBoBbiX uccrnegoBaHuni [19:153]. OH sBnsieTcs BCEMMPHO
M3BECTHbIM Y4YeHbIM WCrama, U3yyalwlluM He TOMbKO MCTOPUI0 MPOUCXOXOEHUA U pasBUTUL
MUcnamckoro npaea, HO U COBPEMEHHbIE TEHAEHLUUN B MYyCyfbMaHCKOM npaBe. Ero oCHOBHbIMU
pabotamy MO UCTOPUWN 3aPOXKAEHUS M Pa3BUTMS MUCNAMCKOro npaBa sBnslTCA «BBegeHwe B
ncnamckoe npaso» (An introduction to Islamic law, 2009), «llapuat: Teopus, npakTuka,
TpaHchopmauna» (Shari'a: theory, practice, transformations, 2009 r.), «[poucxoxageHve wu
aponouma ucnamckoro npasa» (The origins and evolution of Islamic law, 2005), «Wctopus
NCnamckmMx TEOpU MpaBa: BBeOEHME B CYHHUTCKOM ycyn anb-pukx» (A history of Islamic legal
theories : an introduction to Sunnt usdl al-figh, 1997), «[MpaBo n Teopus NpaBa B KNACCUYECKOM U
cpenHeBekoBom ucrame» (Law and legal theory in classical and medieval Islam, 1995). B cBoewn
KHure «[lpoucxoxgeHne ucrnamckoro npasa» Xannak onpegenser nepuos opmMmpoBaHua
MCramMckoro npaBa W paccMmatpuBaeT OTNMYMTENbHble YepTbl 3Toro nepuoda. OH BbiCTynaet
NpOTMB B3rNS40B HEKOTOPbIX YYEHbIX-BOCTOKOBEAOB, CYMTas WX HEKOPPEKTHbIMM B OMNMCaHWUU
NCTOPUM MPOUCXOXAEHUS W pasBUTUA MCNamckoro npasa. B yacTHOCTM, OH Aan HeCcKOnbKo
onposepxeHuii Barnsaos V. LLlaxta, o KoTopbIx NOAPOBHO Mbl FOBOPUM B CrieaytoLLel rnase.

OBCYXOEHUE (MUHOKAMA /DISCUSSION). VYueHbin npaBoBeg b. Xannak
yTBEpPXOaeT, YTO K cepeauHe 4YeTBepToro Beka XUOKPbl MUCMaMcKoe npaBo Npuvobpeno CBO
OoKoHYaTenbHyto dopmy. OH obycnaBnuBaeT OKOHYaTENbHYH TOYKY  (POPMUPOBAHUSA
MYCYJIbMaHCKOro rnpasa nosiBNeHNEM OOKTPMHaNbHbIX NPaBoBbIX WkKon B ucname [20:5]. CornacHo
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Xannaky, MycyribMaHe He HaBsA3blBanM CBOM 3aKOHbl Ha 3aBOEBAHHbIX TEPPUTOPUAX U He
BMELUMBANUCb B MX 3aKOHbI. ATO CNocobCcTBOBaNo pa3paboTke cOOCTBEHHOM NPaABOBOW CUCTEMBI,
He3aBMCMMOM OT OPYrux MNpaBOBbIX CUCTEM Ha OCHOBe COOGCTBeHHOW upeonorun. b. Xannak
yTBEpPXAaeT, YTO OOblYHble 3aKOHbI, MIIEMEHHbIE LEHHOCTU, KOMMEPYECKME MPAKTUKA U Opyrue
napagokchbl, pacrnpocTpaHeHHblE B CEMWUTCKOW KynbType bnwmxHero BocTtoka cnoco6cteoBanm
pasBUTUIO MCNamckoro npasa. MNpoHUKas BO BCE 3TO, OH FOBOPUT O KOPAHWYECKOM AyXe, KOTOPbIV
Bce 6onbLie n 6onblue N3MEHAN paHee CyLLecTBOBaBLUME 3aKOHbI U 0bblvan [21:195].

Hemeuknn y4eHbln-BocTOKOBeL Xapang MoT3ku ocrnopusi npeanoriokeHus 3anagHbiX
BOCTOKOBEZOB O POfin HeapabCKnx ydeHbiX B MEPMOL CTaHOBIEHUS ucrnamckoro npaea [21:198].
OH npuxoaunt K BbIBOAY, YTO Yy4eHble-npaBoBedbl He apabCKoro MnpoucXoxaeHuss He Obinm
HOCUTENAMW 3aMMCTBOBAHUI U3 JOUCHAMCKUX HeapabCckux NpaBOBbIX CUCTEM B MClaMCKoe NpaBo.

M3BecTHbIM Ha 3anage uccnegosatenb Hoan XK. KoyncoH (pogmnca B 1928 r.) yoensn
ocoboe BHUMaHWE W3y4eHMIO ucnamckoro npasa. OH pabotan B KayecTBe MPUraleHHoro
npodgeccopa No MycCyrlbMaHCKOMY MpaBy B BeAyLUMX aMepUKaHCKUX YHMBEpCUTETax, Takmx Kak
MeHcunbBaHus, Jloc-Anmpkenec, Yukaro wn [lapsapa. OH  Hanuican MHoro paboT no
MYCyIfibMaHCKOMYy MpaBy, OCHOBHOW M3 KOTOpbIX siBnsetcsa «Wctopua mcnamckoro npasa» (A
History of Islamic Law), nsganHaa B 1964 rogy. AMepukaHCckun yveHbin [aHnan BpoyH cuntaet
BbleynomsaHyTyto kHury Hoana K. KoyncoHa camon nyyiwen paboTtorn no MycyribMaHCKOMY npaBy
[22:15]. B cBomx paboTax OH 3aTparMBaeT HEKOTOpble BOMPOChI Mcramckoro npasa. KoyrcoH
cyuTan, YTo OCHOBAHWEM ONS1 MHOMMX npedaHun OT npopoka Myxammaga v nepBbiX Xxanudos
ananca KopaH, 1 HECMOTPSA Ha TO, YTO Lenu nepedaTtynkoB 3TUX nNpedaHvn 6binv nogaenadsi,
OHW UMENUN ayTEHTUYHOE SAPO0 U BbINM coXpaHeHbl NOCPEACTBOM YCTHOMO NpeaaHus.

OQHMM 13 y4eHbIX, UCCMeayLWNX COBPEMEHHOE COCTOSIHME UCIIaMCKOro npasa, siBNsieTca
IxoH CTpocoH, npodeccop VYHuBepcuteta BocTtouHom JloHaoHckom wwkonbl npaBa. Ero
OCHOBHbIMM paboTamun aensatoTcs «lcnamckoe nNpaBo M aHrnNunckme TekcTol» (Islamic Law and
English Texts) (1995), «3akoH n opueHTtannam» (Law and Orientalism, 1996) n «OpueHTtanuam u
topnandeckoe obpasoBaHne Ha bnukHem Boctoke» (Orientalism and Legal Education in Middle
East, 2001). B cBoen kHure «BcTpeya mcnamckoro npaBa» OH FOBOPUT, YTO BOCTOKOBeOaMU
ncramckoe npaBoO MpeacTaBnseTca Kak AedeKkTHas npaBoBas cuUCTeMa W yTBepXaaeTtca
NPEeBOCXOACTBO 3anagHbiX 3akoHoB [1:12]. o ero MHeHuto, 3anagHble y4yeHble creuuanbHo
UrHOPMpPOBanun UcramMckme MexayHapoaHble U KOHCTUTYLMOHHbIE 3aKOHOB, YTO CBMAETENbCTBYET
00 MX CTpeMIieHMM MpUHU3NTL aBTopuTeT ucnamckoro npaea. OH B cBoux paboTax crapaertcs
PacKpbITb LieNnb M3YyYeHUst UCNamMCKOro npasa 3anagHbiXx BOCTOKOBeAOB. OH NpuxoguT K MHEHWIO,
YTO 3anagHbiMM BOCTOKOBEAAMW WCNaMCcKoe MpaBo MpeacTaBnseTca oTcTanbiM, U 3anagHble
npaBoBble CUCTEMbI JEMOHCTPUPYIOTCSA Kak NPeBOCXOAHas cucTema.

YyeHbln-npaBoBen Jnusaber Manep yTBepXKOaeT, 4TO WUCramMckoe nMpaBo He
COOTBETCTBYET MeXAyHapoAaHbIM npasonopsakaMm. OHa nonaraet, 4TO0  ONMXKHEBOCTOYHbIE
PeXnMbl He OCHOBaHbl Ha MpPUHUMNAX AeMOKpaTUM U npeanonaraeT, YTo eBponernckoe npaBo —
camas pasBuTas npaBoBasi cMcTemMa.

3AKIIOYEHUE (XULOSA/CONCLUSION). B 3aknyeHMe BaXHO OTMETUTb, YTO
BEAYLLUMMW KNacCU4ECKMMM €BPONENCKMMM BOCTOKOBEAAMM MO MYCYSIbMaHCKOMY NpaBy CYMTalOTCH
Wruay Tonbaunep (1850-1921), Mosed LWaxt (1902-1969). [Jo HMX Toxe ObIMM yyeHble-
BOCTOKOBeAbl, kKak ApgpwaaH Panang (1676-1718), WengoH Amoca (1835-1886), koTopble
3aTPOHYNIN HEKOTOPbIE acneKTbl NCNaMCKOro npasa.

YyeHble BoCTOKOBeAbI, Kak AgpuaaH Panang, WengoH Amoca, UrHay, Moneaumep, l7lo3ecp
LWaxT, AHpu JlammeHc, Matpucns KpoyH, Oxkann OxaHoc, xyout BerHep Pomuu, Pené [dasug,
Hoan K. KoyncoH, 3nu3abet Mawep, He cornacunucb C MyCyrbMaHCKOW TPaauLMOHHON BEpPCUMA
MO UCTOKaM WCMaMCKOro rnpaBa WU OHW NPeanioXunu anbTepHaTuBHbIN BapuaHT. OHWU KPUTUYHO
OMNUCLIBAIOT UCTOPUIO 3apOXAEHUS M PasBUTUS MCNAMCKOro npaBa. YYeHble-BOCTOKOBeAbl Kak
Beccen ouumxkepanba, Benun Xannak v Xapanbg MOT3KMHE corfnawlatoTcss C MHEHUsMU
npeabigywmx BOCTOKOBEOOB 00 wuCTOpuM 3apoxaeHus ucnamckoro npaesa. OHM  YacTUYHO
NPU3HaKT BEPCUIO MYCYrbMaH O MPOUCXOXOEHUM MYCYrIbMaHCKOro npasa.
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